Clean Air Act § 183(e) Standards 
for Surface Coatings


EPA has proposed Clean Air Act (CAA) § 183(e) standards for categories of consumer products in Group III and will soon move to Group IV.  As authorized by the Clean Air Act, EPA can either regulate a category of consumer and commercial products through a national rule, or the agency can use Control Techniques Guidelines (CTGs) that states could implement if it is determined that “such guidance will be substantially as effective as regulations” in reducing VOCs in ozone nonattainment areas.  EPA has chosen to regulate the majority of consumer and commercial products using CTGs; however, EPA has regulated aerosol coatings using a reactivity-based national rule and also has used the national rule approach for auto refinish coatings, architectural coatings, consumer products, and portable fuel containers.  

Background

Section 183(e) requires EPA to list the categories of consumer and commercial products that account for at least 80 percent of all VOC emissions in areas that violate the National Ambient Air Quality Standards (NAAQS) for ozone and to issue standards for these categories.  42 U.S.C. § 7511b(e)(3)(A).   In May 2006, EPA issued a revised schedule for regulating consumer and commercial products.  71 Fed. Reg. 28,320 (May 16, 2006).  Under the new listing, Group II consists of flexible package printing materials; lithographic printing materials; letterpress printing materials; industrial cleaning solvents; and flatwood paneling coatings.  Id. at 28,323 (emphasis added).  Categories in Group III are portable fuel containers; aerosol spray paints; paper, foil, and film coatings; metal furniture coatings; and large appliance coatings. Id.  In Group IV are fiberglass boat manufacturing materials; plastic parts coatings; auto and light-duty truck assembly coatings; miscellaneous metal products coatings; and miscellaneous industrial adhesives.  Id. (emphasis added).  In September 2006, EPA finalized CTGs for the four categories of products in Group II.  Under a court order, EPA is required to finalize standards for the products in Group III by September 30, 2007, and for the products in Group IV by September 30, 2008.
The standards for consumer and commercial products are to be based on “best available controls” (BAC), which is defined as

the degree of emissions reduction that the Administrator determines, on the basis of technological and economic feasibility, health, environmental, and energy impacts, is achievable through the application of the most effective equipment, measures, processes, methods, systems, or techniques, including chemical reformulation, product or feedstock substitution, repackaging, and directions for use, consumption, storage, or disposal.

42 U.S.C. § 7511b(e)(1)(A).  Regulations may only be imposed on “regulated entities,” which are defined as either (i) “manufacturers, processors, wholesale distributors, or importers of consumer of commercial products for sale or distribution in interstate commerce in the United States” or (ii) “manufacturers, processors, wholesale distributors, or importers that supply the entities listed” under (i).  Id.  

Under § 183(e)(3)(C), EPA is authorized to issue CTGs for consumer and commercial products instead of national VOC standards if the agency determines that the use of CTGs would be “substantially as effective” as regulations in reducing VOC emissions from these products.  When determining whether to issue a national rule or CTG, EPA will consider several factors, including: the product’s place of use; whether it would be more effective to regulate the use or the manufacture of a product; consistency with other VOC control strategies; and estimates of likely emissions reduction that would result from a regulation or CTG.  
EPA has employed the national rule approach for five other categories under § 183(e)—auto refinish coatings, architectural coatings, portable fuel containers, consumer products, and aerosol coatings.  These categories involve easily transported and widely distributed products, and the rules only regulated the manufacturer of the products and not the user of the products.
  CTGs, in contrast, regulate the users of the product and serve as guidelines for states with nonattainment areas to use when developing their State Implementation Plans (SIPs) for the ozone standard.  By issuing a CTG instead of a national rule, EPA can regulate the use of consumer and commercial products, rather than the manufacture and VOC content of such products.  

The agency reached its conclusion on the limited applicability of national standards under § 183(e) based on the definition of “regulated entity” provided in CAA   § 183(e)(1)(C).  EPA first concluded that it could not regulate users of consumer and commercial products under a national rule in the proposal for wood furniture, aerospace, and shipbuilding coatings.  In that rule, EPA stated:

 

Based on the [definition of “regulated entities” in § 183(e)], a regulation issued under section 183(e) for consumer or commercial products would focus only on the manufacturer or importers of the solvents and products supplied to the consumer or industry, rather than on the consumer or end-users of the products within an industry.  Focusing on manufacturers and importers is an effective approach for reducing emissions from consumer and commercial products, especially those which are easily transportable and widely distributed to consumers and contractors for use in unlimited locations.  For these types of products, a CTG may not be as effective as a national regulation . . . .  In such instances where the end user is at a specified manufacturing setting, a CTG may be as, or more, effective than a regulation because a CTG can be reasonably focused on the end-user, and thus, directly target that coating as-applied, rather than as-supplied, at the facilities. 
62 Fed. Reg. 44,672, 44,675 (Aug. 22, 1997) (emphasis added).

 

The agency reiterated this conclusion in the 2006 proposal on lithographic printing, letterpress printing, flexible packaging printing, flat wood paneling coatings, and industrial cleaning solvents.  In that rule, EPA stated:

 

Thus, under [the definition of “regulated entities” in] CAA 183(e), a regulation for consumer or commercial products is limited to the measures applicable to manufacturers, processors, distributors, or importers of the solvents, materials, or products supplied to the consumer or industry.  CAA section 183(e) does not authorize EPA to issue regulations that would directly regulate end-users of these products.  By contrast, CTG are guidance documents that recommend RACT measures that states can adopt and apply to the end users of products.  This dichotomy (i.e., that EPA cannot directly regulate end-users under CAA section 183(e), but can address end-users through a CTG) created by Congress is relevant to EPA's evaluation of the relative merits of a national regulation versus a CTG.  
71 Fed. Reg. 44,522, 44,525 (Aug. 4, 2006).  EPA again repeated this long-standing interpretation in its July 2007 proposal on paper, film, and foil coatings, metal furniture coatings, and large appliance coatings.  72 Fed. Reg. 37,582, 37,584 (July 10, 2007).  As demonstrated by the earlier § 183(e) rules, in those instances where EPA has used the national rule approach for regulating VOC emissions, EPA followed its long-standing interpretation of the statutory definition of “regulated entity” in § 183(e) and regulated the manufacturer.  For those categories where EPA used CTGs, the agency recommended requirements for end users of those products.  Thus, the chances of EPA regulating both users and manufacturers by a national rule seem to be remote and not to mention contrary to how EPA has historically handled these categories.  

Recent § 183(e) Rules
In July 2006, EPA proposed a CTG for industrial cleaning solvents, which was based on the VOC limits imposed by the Bay Area Air Quality Management District.  In the final CTG, which was issued in September 2006, EPA recommended work practices and a limit on the VOC content of industrial cleaning solvents.  EPA also recommended an alternate vapor pressure limit.  In addition, the industrial cleaning solvents CTG applies only to activities that would not be covered by another § 183(e) standard, such as the upcoming miscellaneous metal parts, plastic parts or auto surface coatings rules.  

EPA also proposed to issue CTGs for paper, foil, and film coatings, metal furniture coatings, and large appliance coatings.  72 Fed. Reg. 37,582.  In each of these proposed CTGs, EPA closely examined the standards currently in place in various California air districts, including the South Coast and the Bay Area Air Quality Management District.  In addition to recommendations regarding limits on VOC emissions during the use of paper, foil, and film coatings, metal furniture coatings, and large appliance coatings, EPA also recommended the use of work practices to control emissions from cleaning materials used at each regulated facility.  
In the final CTG for paper, film, and foil coatings, EPA recommended VOC content limits and equivalent VOC emission limits.  The agency recommended a VOC content limits of 0.067 kg VOC/kg (0.067 lb VOC/lb) for pressure-sensitive tape and labels and 0.08 kg VOC/kg (0.08 lb VOC/lb) coating for all other paper, film, and foil surface coating.  The equivalent emission limits were 0.20 kg VOC/kg (0.20 lb VOC/lb) solids applied for pressure-sensitive tape and label surface coating, and 0.40 kg VOC/kg (0.40 lb VOC/lb) solids applied for all other paper, film, and foil surface coating.  These levels represent an overall 90 percent emission reduction. In the alternative, EPA recommended the use of add-on controls with an overall 90 percent control efficiency.  For cleaning materials, EPA recommended work practices to minimize VOC emissions.

In the final CTG for metal furniture surface coating, which EPA finalized in September 2007, the agency recommended VOC content limits ranging from 0.275 kg/liter (2.3 lbs/gal) to 0.420 kg/liter (3.5 lbs/gallon).  In addition, EPA recommended equivalent VOC emission limits of 0.40 kg of VOC/liter of solids, as applied (3.3 lbs/gal) to 0.80 kg VOC/liter of solids, as applied (6.7 lbs/gal).  With regard to the use of add-on controls, EPA recommended that these controls have a control efficiency of 90 percent.  The agency acknowledged that facilities could use add-on controls alone, or could use a combination of add-on controls and low-VOC coatings to meet the recommended VOC emission limits. In addition, EPA recommended work practices, such as storage in closed containers and spill minimization, to reduce VOC emissions from both surface coating operations and from cleaning materials. 

EPA also finalized the CTG for large appliance surface coating in September 2007.  In the document, EPA recommended VOC content limits and equivalent VOC emission limits.  For the content limits, the recommended VOC limit ranged from 0.275 kg/liter (2.3 lbs/gal) to 0.420 kg/liter (3.5 lbs/gallon).  For VOC emission limits, EPA recommended limits between 0.40 kg of VOC/liter of solids, as applied (3.3 lbs/gal) and 0.80 kg VOC/liter of solids, as applied (6.7 lbs/gal).  EPA also recommended an option of using add-on controls with a control efficiency of 90 percent.  As in the Metal Furniture CTG, the agency noted that facilities could use a combination of add-on controls and low-VOC coatings to meet the recommended VOC emission limits.  Finally, EPA recommended the use of work practices to minimize VOC emissions from coating operations as well as cleaning materials.

Most recently, EPA proposed to issue a national rule for aerosol coatings.  72 Fed. Reg. 38,952 (July 16, 2007).  The final rule was signed in November 2007.  The rule established reactivity-based VOC limits that are identical to the limits imposed by California in its regulations on VOC emissions from aerosol coatings.  This national rule would regulate manufacturers, distributors, and importers of aerosol coatings.

� Architectural coatings are recommended for application in the field to stationary structures, portable buildings, pavements or curbs.  According to the preamble to the final rule for architectural coatings, companies distributing and marketing these coatings experienced administrative, technical and marketing problems when trying to comply with differing state and local regulations for architectural coatings.  63 Fed. Reg. 48,848, 48,850-51 (Sept. 11, 1998).  Manufacturers also noted the additional burden associated with different state and local requirements.  Id. at 48,851.  The architectural coatings industry noted that a federal rule would provide consistency, predictability, and administrative ease for the industry.  Id.  


� Control Techniques Guidelines for Paper, Film, and Foil Coatings, EPA 453/R-07-003, at 17-19 (Sept. 2007).


� Control Techniques Guidelines for Metal Furniture, EPA453/R-07-005, at 23-25 (Sept. 2007).


� Control Techniques Guidelines for Large Appliance Coatings, EPA 453/R-07-004, at 19-20 (Sept. 2007).
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